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In the Supreme Court of the Ha-
waiiar Islands.

r
Decemper TeErym, 1894,
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BEFORE JUDD, C. J., BICKERTOXN, J., AND
CIRCUIT JUDGE COOPER, WHO BAT IN
PLACE OF MRI. JUSTICE FREAR, A~
SENT ON ACCOUNT OF ILLNESS.

RerepLio o Hawann ve. Joax Hara.
Robbery. Exceptions from First
Circuit
Aflidayits oo motion for a new trial, show-

ed expressions of opinion on the part of
oneof the trial jurors, whichamounted to
bias and prejudice sgainst the d. !gnd-
ant, Held. that tois was sufficient
ground for granting & new trisl. it ap
pearing that such il-will was uaknown
to the defendant and hisattorney at the
tume of the trial.

the examination as to his qu;,ii[}:_-ar_inn
one of the jurors was asked if he could
sit on the case and give a fair verdict
according to the evidence, to which he
answered, ‘'ves sir, | am unbiased an:!
would be governed by the evidence.
Held, to be a sufficient examination as
to his bias, and that it was immaterial
that the question was asked by the

rosecuting officer and not by the de-
endant's atiorney.

juror was mnot put upon his voir dire

Thew’hm examined lI; regard to his Gtness
to sit. Held, that it was suthcient if
the defendant had reason to believe
from the answers of the juror, that he
could have a fair trial at his hands
although he was not sworn.

A new trial will be granted when good
cause is shown. eld, that under our
pract ce a motion for a new trial is not
addressed solely to the di-cretion of
the trial judge, and the granting or
refusing & new trial, is ground for ex-
ception, and will be reviewed as such.
Following Kawai K. George v. Hana-
kaulani Holt, 9th Haw, page. —

Un

OPINION OF THE COURT BY JUDGE COOFPER.

The defendant was counvicted of
robbery and bis motion for & new
trial was overruled. )

At the hearing on the motion three

nnds were presented to support
E: claim for a new trial; first that
the verdict of the jary was contrary
to the law and weight of evidence;
second, misconduct on the part of
the jury and bias acd prejudice omn
the of certain members thereof;
l.hhs..nnowly discovered evidence
tending to prove the innocence of
the defendant.

As to the first ground. Although
we do pot find thut there was an
abundavce of proof of the defend-
ant’s guilt, yet the question having
been submitted to the jary and there
being some evidence to support their
finding, we muost hold that it was
sufficient as it is not ountweighed by
;i:t evidence introdoced on his be-

The coosideration of the second
ground iavolves tbe solution of
several guestions of law, us well as
the determination of the »i ficrency
of the affidavits.

It was ar by the prosecutioun
that the defendant had waived his
right to object to the jurors, because
he shad failed to avail himself of his
right to examine them as to any bias
or adice that they might bave

siost him, aod that he canoot now
¢ that the jurors were disgnali-

Sed althongh the fact of their 11lwill

was ouly ascertained after verdiet;

and farther, that as the record shows
that the jorors had not been put on
their voir dire the result of their ex-
amioations could not be relied upon,
to show that they incorrectly stated
their qualifications to serve ns jarors
on the case. The defendant’s answer

to this posettion is that the DEecessary |,

uestions were pat to the jarors by

d prosecuting officer, and that he
relied upou the snswers elicited from
the jurors and was led to believe that
they were impartia), snd tbat he
would huve a fair trial at their hands
and that it was immaterial so far ss
the validity of the examination was
concerned, whether they were nnder
oath or not.

The rule seems to be well settled
that whe:e a disqualification exists
iD a juror which is either koown to

the party, or which might bave be-
come known upon a proper examina—
tion then no exception lies if the
juror is allowed to sit. It is a matter
of challenge and if the right is not
exercised the defendant cannot com-
plain. The reason for this being
that he may have allowed the jaror
to try the case for the express par-
pose of having an exception should
the verdict go against him.

The record shows that among
otbers, the following question was
put to Haloalani, one of the jorors
who are pow objected to: *
Could you sit on this case and give a
fair verdiet according to the evi-
dence? Anps. Yes sir, I am unbias-
ed and would be governed by the
evidence.”

We think that this gave the de-
fendant an assurance that the juror
would give him a fair trial, and " that
it should not be taken against him
that the question was asked by the
prosecutiog officer and not by his
own attorney. To hold otherwise
would pecessitate the repetition of
the same questions by the defense, as
had already been put by the proseen
tion and this it seems to us wounld be
uoreasonable.

If the defendant was made to
believe by the juror that he was im-

_partial and uobiased, and it shonld
afterwards appear that the juror had
spswered untruly for the suke of re-
taining his position on the trial panel,
then the defendant should not be
made to suffer the cobnsequences
which may bave resulted from hav-
ing a person on the jury, who euter-
taised illwill or biss against him.

We find nothing in the long list of |
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anthorities presented by the prosecn
ion against this position. )

“.-'b-i ‘;u the enﬂ[ivivu(‘y of the sffi-
davits. The defendant must show
aflirmatively that be bad no knowl-
edge of the alleged bias or prejudice,
and tbhat he used doe diligence in
endeavoriug to ascertain 1f such
existed before the jury was sworn to
try the case; and also, that the jurors
had done something more than to
make a loose expression of opinion
as to bis guilt. The acts of a jaror
must go far enoogh to show that
actual illwill existed against the de-

fendant. Do the affidavits in this
case show all this? We think they
do.

From the natore of the statements
in the affidavits, it seems almost im-
possible that such a general feeling
of hostility among the residents of
Ewa, could exist against the defend-
ant withoat his knowing it, but the
affidavits of the defendant and his
attorney are explicit on this point,
and in the absence of anything
showing actual knowledge, we deem
this ground sufficiently covered.
We fiod notbhing in the affidavits
which sopport the theory that
Keomaka was disqoalified, but as to
Haloalani, we think there is much to
show that he was unfriendly towards
the defendant, and that this feeling

rompted his statements and may
Enva influenced his sactions while
serving on the jury, and we do not
feel like saying that the defendant
bad a fair trial with such 8 man on
the jary who tried him.
In regard to the point that the
juror was not sworn before being ex-
amined. In State v. Shelleby, 8 Ia.
509, the Court say: “If the jaror
bad been examined before he was
sworn and upon such examination
had stated that he had sot formed or
expressed an unqualified opinion or
belief that the defendant was guilt
or not guilty of the offence charged,
if it should afterwards appear that
the juror bad sworn falsely and that
he bad in fact formed or expressed
an opinion that the defendant was
guilty, we think it would afford good
cause for granting a new trial. But
defendant, to take advantage of such
fact, must show by the recurd that
the juror was examioed on oath as to |
whether be bad formed such opinion
or belief, and if it is not shown that
he was s0 examined it is no groond
for a new trial that the juror’s
opinion was made up beforeband.”

Thia rule seems to have been
adopted in several other cases, and
while we do not criticise the ruling
we are of the opinion that oar
practice does not warrant its applica-
tion in this case. In the large majority
of cases in our trial courts, the jurors
are examined as to their gualifica-
tions without being put on their voir
dire, and we believe that an injastice
wounld be dope to say now tbat be-
cause the juror was not sworn his
statement could not be relied npon
for that reason.

We do pot think that a sufficient
showing bas been made to support
‘he claim for & new trial on the

I THEBE'S

ground of newly discovered evidence.
It is contended for by the prosecu-
tion that this Court should adopt the
rule, that the granting or refunsing a
new trial is a matter resting in the
sonod discretion of the trial Judge
whose decision will not be reversed
unless it is clearly shown that the
discretion has been abused. It must
be admitted that this appears to be the
consensus of authority in the United
States, but we perfer to follow the
former decisions of this Court that it
18 & proper matter for exception and
will be reviewed as such. See Kawai
K. George v. Hanakaulani Holt, 9
Haw. p. —

A pew trial is ordered on the
ground of bias and prejudice on the
part of the jaror HtSualani.

A. G. Robertson, Den. Att.
Gen. for prosecution; W. A. Kinney
for defendant.

Honolalu, Febraary 22, 1895.

Terribl_e___—Misery

Helpless With Rheumatism
and Without Appetite

Tired Feeling and Pains Dispelled
by Hood's Sarsaparilia.

“ 1 was In terrible misery with rheumatism in
my hips and lower lmbs. I read so much
about Hood's Sarsaparills that I thounght 1
would try it and see If It would relieve me.
YWhen I commenced I could not sit up nor even
turn over In bed without help. One bottle of

Hood's Relleved Me
8o mueh that I was soon out of bed and conld
walk. I had also felt weak and tired all the

time; eould not sleep, and obtained so littlerest
;t mrm that 1 felt all worn out in the morning.

Hood’s*=»Cures

uo appetite to eat anything, but Licod's
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ONE

Profit made by US as we buy
direct from the maker, where-
by we save YOU the middle-
man’s profit. 1f you bave been
told otherwise, call and be

convinced.
Oar special apnouncement

to you is that by the Gaelic
we have received a fine assort-
ment of Dress Goods, Gents’
Furnishings, Neckwear and
Japanese Jewely consisting of
Scarf Pins in new and unique
designs for both ladies and

RTISER:

~ GASTLE & (00

gents,

To the
Ladies.

We invite you to call and
see ou: new importation of 1-
YARD WIDE SILK DRESS

GOODS at 30c.
They are beauties, and you

will fall in love with them at
sight.

K. FURUYA,

Hotel Street.

Rebinson Block,

3653-y
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PAS PANIN

Are too Large for
me --

But they fit papa the nicest of any that

|

|

he has had made in

HONOLULU.

If you don’t kuow where the place is,

atk the policeman on the corner to

show yon

413 Fort Street.

While ordering a suit, you can also be

fitted cut in all classes and grades of

Don't Forget the Number
413, 413.

Johoston &  Storey.

Sarsaparilla restored my appetite so that 'I
could eat without any distress, and I havs |
|

g:;lned rapidly In strength. I have taken five
ttles of Hood's Sarsaparilla and I am ss well
asever."” AMrs 5. A. LEFrEnEr, Rossmoyne, O.

Hood’'s Pllls cure liver ills, coustipation,
billousness, Jaundice, sick beadache, indigestion |

HOPRON DKUG COVWPNAY
366 Whol s=Je y enta

Rubber Stamps at Guzetre Office.

N. F. BURGESS

18 again prepared to

ing and all kinds of Tools sharpened in-
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HONOLULU,

FEBRUARY 28. 1895.
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LIMITED,

IMPORTERS,

BUILDERS' HARDWARE

———AND—— .

GENERAL
Merchandise

Plantation Supplios,

Steel Plows,

made expressly for I«iaud Work with

extra FParrs.

OANE EKENIVES,

Agricuftaral  Implements !

CARFENTERS’, BLACKSMITHS"'

—— AND ——

MACHINISTS’ TOOLS

Painters’ Supplies,
Blake'’s Steam Pumps,

Weston’s Centrifugals,

Wilcox & Gibbs' Sewing Machines

LUBRICATING OILS,

Ete., Ete., Ete., Etw., Ete.

CASTLE & COOKE L'd

IMPORTERS,

Hardware aud Geperal Merchandise

WAR PHUTON.

New lot of Crepe and

Plain Tissue Paper.
Latest designs in Pic-
ture Mouldings.
Lots of other Goods,
just

new and novel,

received.

KING

BROS’.

HOTEL STRFET.

3857=1y

GENTS  FURNISHING !

l

Voo 2 P
DRESSED TO KILL'!

He is, no doubt.
I'he‘:l::m‘-i'l prefers the better dressed

ONCE' MORE IN THE LAND !

) repair Garden |
Hose, ~prinkl rs, Water Taps, Saw Fil- !

man S iwch resnit is a matter of course

when the suit is made in our well known

faunltiess style Poor tailoring spoils the

best cloth.
| tailoring are abx
| now makng Suits,
| at a hig recuction

L =ee our Pants for $5.

MED FIROS & CO.,
| Hotel street, 01“!_"{‘51'" _K_if‘-! Bros,
Wanted To Purchase,

cinding Carving Knives and scigwors; |

Lawn Mowers a specialty ;

o'clock A. ¥

Glass. in fact all kin/is of jobhing Work |

' called for and returned.  Ring np 159 |

Mntuoal Telephune any time hefore 2
S34-6m

also Setting |

FOLOMU A
.\[-p'!:,-
<916 if

FILE OF THIE J
.-‘\ { English) for the year 1554
' at ApvsRrisER office.

|

]

The result shows it. |

r ey |

WAR

Ruhber

Paint Brushes,

CARRIAGE

Pacific

Fort Street.

Raci

Blasting

R

w Hax

Framed at §1.25 each ard Upwards.

Garden Hose;
Mechanics”

Tocls, a specialty;
Ready Mixed Paints;

dw QYe CO.,
VULCAN SAFETY MATCHES—The best in the market—odorless.

- PHOTOGRAPHS !

Paints in Oil;

Dry Paints; Varnishes; Paint Oila;

Powder, Giact Powder,

HEADQUARTERS FOR

(REGISTERED.)

1_.ucol and Linseed,

Caps and Fuse,

Wood Preserving O0il.

Endorsed by the Press, Scientists and leading Architects throughout the World.

Preserves all wood above or underground, in fresh or salt water. Prevents
dampness in walls and renders brickwork waterproof.
house fungus, dicinfects premises.

WHIPS8—a new invoice.
Agents for the celcbrated VACUUM « 'L,

Hardware _(‘ompan y, Limited,

Honolulu.

BEES WON'T STING

The man who is smeared with honey.
Cod Liver Oil can’t offend the taste when
it is disguised in Wild Cherry. You
ocnly get the good them, the vim, the
fleeh, Ask for WAMPOLE’S TASTF-
LESS PREPARATION.

E&F For sale by the

HOLLISTER DRUG COMPANY,

523 Fort Street.

CARBOLINEUM AVENARIUS !

Destroys vermin, insects,

J. HOPP & CO.,

FURNITURE JUST RECEIVED!

A OOMPLETE STOCK O¥F

With us both material and |
yve eriticism. And we are |
Overcoats and Pants |

a

Wicker Ware,

Shaving Stands.
Card Tables,
AND ROCKERS

[z Oak or Cherry,and other goods
too numerons to mention.
Bepairing of all kinds prompt-

ly attended to. Furniture packed

for the other i:lands.
care given to Piano moving.

74 KING STREET.

EVERYBODY KNOWSsS

BEDROOM SUITS

AT LOW PRICES;

Rugsand Portiers of all sizes,

Special

Geo. W. Lincoln

Is Burned Out, but Still Prepared to
Superintend or Build Anything from

One-roomed House to

City Hall

a

New

All Orders Left With John Nott, King
Street, Will be promptly Attended "to.

THE MUTUAT.

LIFE INSURANCE COMPANY OF NEW YORK

RICFARD A.

McCUORDY " v )

Pregident:.

 Assets December 31st, 1893 : $186,707.680.14

v

| A Good Record, the Best Gu

g -

EXF"FOR FARTICULARS, APPLY TO

""_;"11!_51'{11

b

S. B. ROSE,

Agent

{3

Hawaiinn

arantee for the Future.
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